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INSIGHT: Transfer Pricing Valuation by Tax Authorities

By Cuive Jig-A-JoEN, Liu Lu, anp Fan Bar

Clive Jie-A-Joen, Liu Lu, and Fan Bai examine recent
transfer pricing (TP) developments that are relevant for
the arm’s-length pricing of transactions of intangibles
and other items of value between group entities result-
ing from business restructuring. The authors conclude
that multinational enterprises should take into account
the increased focus of tax authorities and international
organizations on transfer pricing valuation.

1. Introduction

Multinational enterprises (MNEs) are continuously
restructuring their business operations for business
reasons (e.g., anticipated synergies, economies of scale,
competitive pressure, lowering costs and regulatory de-
velopments). Such business restructurings may involve
the transfer of functions, risks or assets (e.g., intan-
gibles) within a MNE group. In case something of value
(e.g., intangibles and ongoing concern) is transferred, a
TP consequence is that the restructured group entity
may be entitled to an arm’s-length compensation pay-
ment. Transfer pricing valuation principles are used to
estimate the transfer price for the transfer of something
of value between MNE group entities taking into ac-
count the arm’s-length principle as the valuation stan-
dard.

The Organization for Economic Co-operation and
Development (OECD) recognized the importance of TP
valuation in its base erosion and profit shifting (BEPS)
project. The 2015 final OECD report on BEPS Actions
8-10 (Aligning Transfer Pricing Outcomes with Value
Creation) provided revised TP guidance on intangibles
specifically regarding the use of economic valuation
techniques (in particular income-based methods) as
one of the OECD recognized TP methods or as a useful
tool in estimating the arm’s-length price for the transfer

of (rights to) intangibles. This revised guidance on in-
tangibles has been incorporated in Chapter VI of the
July 2017 version of the OECD Transfer Pricing Guide-
lines for Multinational Enterprises and Tax Administra-
tions (OECD Guidelines).

The authors’ article in the 31 March 2016 issue of this
journal discusses the above guidance regarding the ap-
plication of valuation techniques. The goal of this article
is to discuss certain guidance and developments on
transfer pricing valuation following the 2015 final
OECD report on BEPS Actions 8-10:

On 21 June 2018, the OECD released new guidance
for tax administrations on applying the approach to
hard-to-value intangibles (HTVI). Under the HTVI ap-
proach, tax administrations can consider ex-post out-
comes as presumptive evidence regarding the appropri-
ateness of the ex-ante pricing arrangements relating to
the transfer of an HTVI. The goal of the new OECD
guidance is to arrive at a common understanding be-
tween tax administrations regarding how to apply ad-
justments arising from the application of the HTVI ap-
proach. The guidance, which has been incorporated as
an annex to Chapter VI of the OECD Guidelines, in-
tends to improve consistency in applying the HTVI ap-
proach. It is clear that the HTVI approach will increase
the burden of taxpayers to substantiate the pricing of
HTVI transactions.

Further to that, the EU joint transfer pricing forum
released the draft report on the use of economic valua-
tion techniques in transfer pricing on 22 June 2017 (EU
Draft Report). The report is intended to build a bridge
between the general practice of economic valuation and
transfer pricing. The report highlights that when using
economic valuation technique for TP purposes, the
OECD Guidelines should be taken into account and the
valuation techniques should be adjusted accordingly.
The EU Draft Report should be considered when doing
TP valuations involving an EU country.
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The second edition of the United Nations Practical
Manual on Transfer Pricing for Developing Countries
(TP Manual) was released on April 7, 2017. It contains
a new chapter on the treatment of intangibles. The re-
vised TP Manual considers the results of the OECD
BEPS project.

A new Dutch transfer pricing decree, which was pub-
lished on 11 May 2018 in the Government Gazette, sets
out important aspects of the Dutch Tax Administra-
tion’s interpretation of the arm’s length principle, in-
cluding on transfers of intangibles.

There are pending EC state aid cases and U.S. Tax
Court cases on the pricing of inter-company licensing of
intangibles.

Developments involving transfer pricing valuation in
tax courts include:

B (a) Dutch court case dealing with the TP conse-
quences of business restructuring within an MNE group
(Court of Zeeland—West Brabant, 19 September 2017,
number BRE 15/5683). The main question was whether
the compensation payment received by the taxpayer for
the termination of the cooperation agreement was at
arm’s-length. The court case shows that meeting TP
documentation supporting the arm’s-length nature of
transfer prices is important so that there is no auto-
matic reversal of burden of proof to the taxpayer. The
case also highlights the importance of assessing when
business restructuring actually happens which requires
dealing with the TP consequences.

® (b) AMAZON.COM, INC. & SUBSIDIARIES, Peti-
tioner v. COMMISSIONER OF INTERNAL REVENUE,
Respondent, Docket No. 31197-12, 148 T.C. No. 8. In
this case, the United States Tax Court ruled (March 23,
2017 filing) that the Commissioner of Internal Rev-
enue’s determination of buy-in payment with respect to
the intra-group licensing of website technology, mar-
keting intangibles and customer lists relating to Euro-
pean clientele by Amazon Inc. to a Luxembourg Ama-
zon group entity is arbitrary, capricious, and unreason-
able. It determined that the comparable uncontrolled
transaction method with appropriate upward adjust-
ments is the best TP method to determine an arm’s-
length cost sharing buy-in payment.

® (c) On December 18, 2017, the European Commis-

sion announced that it has opened an investigation into
two tax rulings granted by the Dutch Tax Administra-
tion to Inter Ikea Systems on its franchise fee structure.
One of the rulings involves the endorsement of the ac-
quisition price for the inter-company transfer of intel-
lectual property.
These developments show the increased focus on TP
valuation by tax authorities and international organiza-
tions. We will also provide some comments on the im-
pact of the U.S. Tax Cuts and Jobs Act, which was
signed into U.S. law on 22 December 2017, on valua-
tions. Each of these developments is specific and useful
considering the specific facts and circumstances of the
case at hand.

2. New OECD Guidance to Tax
Administrations on Applying the HTVI
Approach

The new OECD guidance of 21 June 2018 provides

guidance to tax administrations on applying the HTVI
approach with the purpose of improving consistency

and reducing double taxation risk. The HTVI approach
may result in transfer pricing adjustments by tax ad-
ministrations. The new OECD guidance discusses (a)
the principles underlying the application of the HTVI
approach, (b) examples illustrating the practical appli-
cation of the HTVI approach, and (c) the interaction be-
tween the HTVI approach and access to the mutual
agreement procedure. The HTVI approach and the
practical application guidance are particularly relevant
for taxpayers that have been engaged in or are involved
in the transfer of intangibles with other MNE group
members.

What is the HTVI Approach? The HTVI approach has
been adopted as guidance in the revised 2017 OECD
Guidelines and provides tax administrations with a tool
to evaluate the pricing of inter-company transfer or li-
censing of intangibles.

A HTVI includes intangibles or rights in intangibles
for which at the time of their transfer between group
entities (a) no reliable comparables exist, and (b) the
projections of future cash flows attributable to the
transferred intangible or the assumptions used in valu-
ing the intangible are highly uncertain. Examples of an
HTVIinclude an intangible that is partially developed at
the time of the transfer or an intangible that is used or
developed under a cost contribution arrangement.

According to Chapter VI of the OECD Guidelines, in-
formation asymmetry faced by tax administrations in
connection with assessing which developments or
events are relevant for pricing a transfer of rights in
HTVI intangibles and the extent to which the direction
of such developments or events might have been fore-
seen at the time of the transaction, will increase the dif-
ficulties faced by tax administrations in evaluating the
arm’s- length nature of pricing the transfer of HTVI.

Under the HTVI approach, tax administrations can
consider ex-post outcomes as presumptive evidence
about the appropriateness of the ex-ante pricing ar-
rangements used in inter-company transfers or licens-
ing of HTVI at the time of the transaction, in order to
protect tax administrations from the negative impact of
information asymmetry. Differences between ex-ante
projections and ex-post results not resulting from un-
foreseeable developments or events may indicate that
the pricing arrangement agreed upon at the time of the
transfer does not reflect the arm’s-length principle. Ex-
post outcomes, which are not dependent on assump-
tions used by taxpayers, can provide information to tax
administrations.

The HTVI approach will not apply under certain ex-
emptions:

®m The taxpayer can rebut the presumptive evidence
by demonstrating the reliability of the information used
at the time of the transfer;

®m The difference between financial projections and
actual outcomes does not lead to a valuation discrep-
ancy of more than 20 percent as compared to the origi-
nal valuation;

® A bilateral or multilateral advance pricing ar-
rangement is in place for the HTVI transfer; or

® Five years have passed after the year in which the
HTVI first generated third party revenues and the dif-
ference between financial projections and actual out-
comes did not exceed 20 percent in this period.
Considering that HTVI are hard to value, the authors
believe that the 20 percent threshold is too low.
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Corresponding with U.S. Approach? The OECD
Guidelines provide that the HTVI approach is not using
hindsight in which ex post results are taken for tax as-
sessment purposes without considering whether the ex
post results are based on events or developments that
were known or reasonably foreseeable at the time of
the HTVI transfer. However, the authors note that the
HTVI approach essentially corresponds to the U.S.
‘commensurate with income’ approach embedded in
the general U.S. transfer pricing regulations in Section
1.482-4(f) (2) on periodic adjustments. Under this ap-
proach, if an intangible is transferred based on an
agreement with a term of more than one year, the con-
sideration in each year may be adjusted so that the con-
sideration is commensurate with the income attribut-
able to the intangible. The U.S. regulations have several
exceptions to this approach, including a comparable
uncontrolled transaction exception, an extraordinary
events exception, and an exception incorporating that
the total actual profits earned or cost savings realized
by the controlled transferee from exploiting the intan-
gible in the year under examination and all past years
are not less than 80% nor more than 120% of the pro-
jected profits or cost savings foreseeable at the time of
entering into the related party agreement. There are
also periodic adjustments provisions in Section 1.482-7
regulations on cost sharing arrangements. The authors
are of the view that the OECD guidance on HTVI ap-
proach ought to be aligned in terms of all the excep-
tions set forth in U.S. 1.482-4 and 1.482-7 regulations to
limit the potential for double taxation.

What are the Principles Underlying the Application
of the HTVI Approach The principles underlying the ap-
plication of the HTVI approach include:

B Tax administrations can consider ex-post out-
comes as presumptive evidence on the reasonableness
of the assumptions of the ex-ante pricing arrangements;

B The ex-post outcomes should inform the determi-
nation of the valuation that would have been made at
the time of the HTVI transfer. However, it is inappropri-
ate that the valuation is based on the actual income or
cash flows without considering whether the associated
enterprises could reasonably have known the informa-
tion in connection with the probability of achieving
such ex-post results at the time of the HTVI transfer;

B In case an amended valuation demonstrates that
the HTVI was transferred at a value below or above the
arm’s length price, the amended price may be assessed
to tax considering price adjustment clauses and contin-
gent payments notwithstanding the pricing structure al-
leged by the taxpayer;

B Audit practices should be applied by tax adminis-
trations as soon as possible to identify presumptive evi-
dence based on ex-post outcomes.

What Objective Evidence Should Taxpayers Present?
The HTVI approach will increase the burden of taxpay-
ers to substantiate the pricing of HTVI transactions.
Among the questions that may arise under the HTVI ap-
proach: what objective evidence should be presented by
taxpayers present to demonstrate that its original valu-
ation properly considered all developments or events at
the time of the HTVI transaction and, when develop-
ments or events occur that were not considered, that
these were unforeseeable developments or events?

The lack of clarity as to what is required for a tax-
payer to demonstrate will result in uncertainty and eco-

nomic double taxation. Clear OECD guidance address-
ing this issue is necessary. For example, in case finan-
cial projections have been prepared for business
planning purposes (e.g., to obtain a loan from a bank or
used by management to make business and investment
decisions), this could indicate that these projections are
the most reliable projections at the time of HTVI trans-
fer.

What Audit Practices? Timing issues are important to
consider under the HTVI approach. The new OECD
guidance provides that tax administrations should ap-
ply audit practices to identify and deal with HTVI trans-
actions as early as possible. It is recognized that only af-
ter some years after the HTVI transfer tax administra-
tions may be able to consider whether the HTVI
transfer is priced at arm’s-length. In addition, the
elapsed time between the HTVI transfer and the avail-
ability of ex-post outcomes may not always correspond
with audit cycles or with administrative and statutory
time periods, especially for HTVI that will be commer-
cially exploited only long after the transfer.

The new OECD guidance suggests that countries are
not required to adopt legislation to overcome difficul-
ties in implementing the HTVI approach resulting from,
for example, short audit cycles or short statute of limi-
tations, but that countries may consider changes to pro-
cedures or legislation. In this respect, the new OECD
guidance refers to the introduction of a requirement to
notify promptly the transfer or license of an HTVI, or
amendment of the normal statute of limitations.

The authors note that any notification or disclosure
obligation should be accompanied by a clear set of rules
for taxpayers to be aware exactly when a notification
must be made. The broad description of the term HTVI
is unsuitable in this respect. Once a notification is
made, tax administrations should commit to efficiently
and on-time review and communicate with taxpayers in
case they have potential concerns about the HTVI trans-
fer.

More Balanced Examples Needed to lllustrate the
Practical Implementation of Applying the HTVI Guid-
ance The new OECD guidance describes three ex-
amples (Example 1 consists of Scenario A and Scenario
B and Example 2) illustrating the practical application
of a transfer pricing adjustment arising from applying
the HTVI approach. For example, Example 1, Scenario
A, illustrates a case in which a taxpayer cannot demon-
strate that its original valuation properly considered the
possibility that commercialization would start earlier,
and cannot demonstrate that such a development was
unforeseeable. Hence, the tax administration is allowed
to make an adjustment to assess additional profits in ac-
cordance with the HTVI approach.

Example 1, Scenario B, illustrates the application of
the 20% valuation discrepancy exemption so that the
application of the HTVI approach is prevented, while
Example 2 illustrates a case in which sales were signifi-
cantly higher than those projected.

The authors note that all the examples result in an
upward adjustment or no adjustment (because an ex-
emption is applicable) to assess additional profits. In
practice actual sales could be lower than projected
sales, or commercialization in fact started later than en-
visaged at the time of the HTVI transfer. This means
that financial projections may have been too optimistic.
Hence, the OECD should clarify that valuations can be

COPYRIGHT © 2018 BY THE BUREAU OF NATIONAL AFFAIRS, INC.



4

revised both upwards and downwards to account for
uncertainties.

HTVI and the Mutual Agreement Procedure (MAP)
The new OECD guidance encourages countries to re-
solve double taxation cases under the MAP in the rel-
evant treaty. The authors believe that double taxation
risk is considerable, despite efforts to improve the effec-
tiveness of MAP. Under the MAP process, countries
shall endeavor, without any legal commitment, to re-
solve double taxation cases. Further, not all countries
that may adopt the HTVI approach have committed to
the mandatory binding arbitration process proposed
under BEPS Action Plan 14 ("Making Dispute Resolu-
tion Mechanisms More Effective”). In this regard, the
OECD'’s continuing effort to encourage countries to im-
prove their MAP process is essential. appreciated,
through raising awareness, education, peer reviews and
by encouraging countries to adopt binding arbitration.

3. EU Joint Transfer Pricing Forum
Draft Report on the Use of Economic
Valuation Techniques

In an effort to build a bridge between the general
practice of economic valuation and transfer pricing, the
EU Draft Report explains in more details: (1) the choice
of an appropriate economic valuation technique, (2) key
parameters, and (3) differences between TP valuations
and general valuations. The goal is to provide recom-
mendations on how valuation techniques can be practi-
cally and more efficiently used in the European Union
(EU) for TP purposes.

The EU Draft Report does stress that the application
of valuation techniques in a TP analysis should consider
the arm’s-length principle and the principles described
in the OECD Guidelines. This should be documented in
accordance with generally applicable national rules and
common international and EU practices.

The EU Draft Report suggests that because several
economic valuation techniques make use of transfer
pricing sensitive inputs (e.g. cash flows), it is recom-
mended to ensure that there is consistency between
economic valuation techniques and the method used to
determine transfer prices.

3.1 Economic Valuation Techniques and Standards
Similar to the OECD Guidelines, the EU Draft Report
focuses on the income-based approach, which assumes
that the value of a business or asset is equal to the pres-
ent value of the projected future benefits (earnings or
cash flows). It states that the market-approach and cost-
approach may be relevant in certain circumstances.

The three valuation approaches and the various valu-
ation methods under each approach are:

The Income-based Approach

The income-based approach assumes that the value
of a business or asset is equal to the present value of the
projected future benefits (earnings or cash flows). Un-
der this approach there are various methods that can be
used to determine the cash flows or earnings attribut-
able to the specific business or asset:

m Relief-from-royalty method—the value of an intan-
gible is determined by considering that without owning
the subject intangible, the user would have to make a
stream of payments to the intangible owner in order to
use that intangible;

B Premium profit method—the forecasted profits or
cash flows that would be earned by a business using the
intangible (this business may ask a premium price or
realize cost savings as a result of this intangible) are
compared with the forecasted profits or cash flows that
would be earned by a business without the intangible;

® Residual value method—

®m o Excess earnings method (adjusted for contribu-
tory assets returns): the value of an intangible is equal
to the present value of the incremental cash flows (i.e.
excess earnings) attributable to the intangible after de-
ducting for contributory asset charges (for all other as-
sets)

® o Residual value method (adjusted for routine re-
turns): the value of an intangible is equal to the present
value of the incremental cash flows (i.e. residual value)
attributable to the intangible after deducting for routine
returns to account for cash flows from routine activi-
ties; and

® Incremental cash flow method: the value of an in-
tangible is equal to the present value of the cash flows
directly attributable to the intangible.
Market-approach

Observable market-based transactions of identical or
substantially similar intangibles or enterprises (busi-
ness units) have to be identified:

B Acquisition price method—the value of an intan-
gible is determined based on the price paid for acquir-
ing a third party company;

® Market capitalization method—the value of an in-
tangible is determined by reference to the market capi-
talization of the company; and

® Comparable multiples—analyzes market multiples
(e.g., enterprise value to EBIT or enterprise value to
EBITDA) of comparable peer group companies to esti-
mate value of subject business.

Cost-approach

The cost-based approach connects a value of an indi-
vidual asset with a measure of its cost. It is based on the
“economic principle of substitution and does not con-
sider the amount, timing, and duration of future eco-
nomic benefits:

m Historical cost method: the value of an intangible
is based on the capitalization of historical costs in-
curred for developing the subject intangible; and

B Replacement cost method: the value of an intan-
gible is based on accumulating the costs that would cur-
rently be required to recreate the functionality of the
subject intangible
The EU Draft Report notes that the actual use and se-
lection of the economic valuation technique should con-
sider the following aspects:

® The characteristics of potential valuation tech-
niques and the appropriateness of the techniques in
view of the facts and circumstances of the transaction
under review;

® The availability of reliable information required in
order to appropriately apply the technique;

® Whether the complexity and the compliance bur-
den associated with applying the technique and obtain-
ing the relevant information is proportionate to the
transaction under review;

® Conducting an analysis under more than one valu-
ation technique is not required; and

m Consider performing a sensitivity analysis or san-
ity check.
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3.2 Key Parameters for Economic Valuation Tech-
niques The EU Draft Report provides that from a con-
tent perspective, the economic valuation techniques are
homogeneous in the EU and in some leading third
countries, as they are built on some common param-
eters, including financial projections on cash flows (in-
cluding growth rates), royalty rates, routine returns,
useful life of intangible and terminal values. In certain
situations the application of economic valuation tech-
niques are based on assumptions regarding transfer
prices. For example, the relief-from-royalty method de-
pends on the estimation of royalty rates. TP methods
can be used to determine arm’s- length royalty rates
from a transfer pricing perspective. The key take-aways
of the EU Draft report on the main valuation param-
eters are:

Financial Projections and Growth Rates

® Preferably use projections made for non-tax pur-
poses e.g., management accounts, forecast for external
financing;

B Recommendation: A reviewer should be provided
with the data on which the financial projection is based,
if available (e.g., management accounts and informa-
tion supporting the assumptions made (inter alia
growth rates, the exploitation scenario assumed and the
link between the valuation object and the projected
cash flows); and

® The deduction of taxes in cash flows should be re-
flected in the capitalization rate. From the perspective
of the buyer and seller the tax amortization benefit re-
spectively the exit tax should be determined.

Royalty Rate to be Considered in the Relief from Roy-
alty Method

®m The application of certain valuation techniques re-
quire the determination of a royalty rate. From a trans-
fer pricing perspective, the arm’s length principle and
the OECD TP Guidelines (in particular Chapter VI on
intangibles) should be considered in determining this
royalty rate; and

® Such a royalty rate can be determined through in-
ternal sources of information (internal comparables)
and external sources of information (e.g., conduct
benchmarking study using databases to identify compa-
rable agreements between independent enterprises).
Reference is made to databases, such as Royaltystat,
Royaltysource, KTMINE, TP Catalyst and Lexis Nexis.

Routine Returns

The application of certain valuation techniques re-
quire the determination of routine returns. The routine
returns should be determined consistent with the arm’s
length principle and the OECD TP Guidelines.

Discount Rate

There should be consistency between how the cash-
flow is derived and which measure of discount rate is
used. For example, the discount rate should reflect both
the cost of equity and cost of debt if the cash-flow relate
to both equity holders and bond holders. The weighted
average cost of capital (WACC) would then constitute
an appropriate discount rate;

Recommendation: It should be demonstrated how the
discount rate was calculated, why the calculation is ap-
propriate and whichinformation was used to calculate
the discount rate.

Useful Life

®m Evaluate the useful life from the perspective of the
transferor and the transferee in the case of two-sided
valuation; and

® There are internal sources (e.g., information on the
planned use of the acquired IP by the buyer) and exter-
nal sources (industry practices, external studies and
economic literature) of information for estimating the
useful life.

The EU Draft Report provides that two-sided valua-
tion (i.e. from the perspectives of the transferor and
transferee) may result in a range rather than a specific
price. The arm’s-length price will fall within such a
range. An analysis of all the facts and circumstances at
the time of the transaction including the bargaining
power of the parties should be conducted in order to de-
cide which specific value within the range should be se-
lected. It is suggested that the mid-point may serve as a
fall-back position when it is not possible to demonstrate
that another point is more appropriate.

3.3 Differences Between Valuation for Transfer Pric-
ing Purposes and General Valuation Valuations may be
prepared for non-TP purposes, including external fi-
nancial reporting requirements, mergers & acquisitions
and contractual agreements. When used in a TP con-
text, the EU Draft Report recommends that these valu-
ations and underlying assumptions should be checked
whether consistent with the transfer pricing analysis
under review (including the arm’s-length principle and
the principles of the OECD Guidelines). In particular,
the following two issues should be considered:

Is the valuation object sufficiently comparable to the
valuation object of the transfer pricing analysis? The
EU Draft Report especially emphasized that compara-
bility aspects should include the assets involved, the
businesses functions performed (by the legal entity and
other group entities) as well as the perspective from
which the valuation was conducted (i.e. for which en-
tity).

Are the assumptions and technical aspects taken into
account in the existing valuation consistent with the
facts and circumstances of the transfer pricing analysis
under review, for example:

m Are cash flow projections, risk levels, discount
rate, useful life and valuation date comparable?

® Could the stakeholders’ interest in the existing
valuation have affected the valuation?

B What level of objective support has been provided

regarding the valuation inputs in existing valuation?
How can the valuation inputs be objectivized?
In case a valuation conducted for non-TP purposes is
used in a TP context, it should be documented whether
it is consistent with the arm’s-length principle and the
principles of the OECD Guidelines.

4. Revised UN TP Manual

The revised UN TP Manual considers feedback re-
ceived on the first edition (2013) and the outcome of the
OECD BEPS project. It contains a new Chapter B.5 that
focusses on the TP considerations for intangible prop-
erty. This new chapter includes a section on the selec-
tion of the most appropriate TP method and a section
on supplementary guidance for applying methods.

4.1 Selection of the Most Appropriate Transfer Pricing
Method The new Chapter B.5 provides that the selec-
tion of the most appropriate method depends on the
type of intangible transaction. With respect to transac-

COPYRIGHT © 2018 BY THE BUREAU OF NATIONAL AFFAIRS, INC.



tions involving the sales of intangibles, the CUP method
(including the acquisition price method which is a spe-
cific application of the CUP method) and the discounted
cash flow (DCF) method may be appropriate methods.

4.2 Supplemental Guidance for Applying Methods
The UN TP Manual’s supplemental guidance for apply-
ing methods for intra-group transfers of intangibles is
generally consistent with the OECD Guidelines.

The similarities with the OECD guidelines and cer-
tain additional guidance provided by the UN TP Manual
are as follows:

Acquisition Price Method

Similarities with OECD Guidelines: The UN TP
Manual provides that in case of an intra-group transfer
of intangibles whereby the intangibles were part of an
acquisition from a third party, the price paid for the ac-
quisition of the third party company may constitute a
relevant starting point for determining an arm’s-length
price for the intra-group transfer of intangibles.

Additional UN Guidance: This application of the
CUP method is sometimes also called the acquisition
price method. The OECD Guidelines do not specifically
refer to the acquisition price method.

Cost Based Method

Similarities with OECD Guidelines: Cost based
method (based on cost of development) is generally dis-
couraged to value the transfer of intangibles.

Valuation Techniques

Similarities with OECD Guidelines: Valuation tech-
niques may be used as a part of one of the TP methods
or as a useful tool in determining an arm’s-length price
for the intra-group transfer of intangibles in case reli-
able comparable uncontrolled transactions cannot be
identified. These valuation techniques include in par-
ticular the calculation of the discounted value of pro-
jected future income streams or discounted cash flows
derived from exploiting the intangible.

Additional UN Guidance:

® The UN TP Manual suggests that corporate fi-
nance textbooks provide a fairly solid grounding of
DCF methods.

m The UN TP Manual discusses the circumstances in
which a DCF approach might be appropriate:

® o0 As a DCF calculation is forward looking it is in
general conducted on an ex-ante basis rather than on
an ex-post basis.

® o A DCF analysis may be conducted after the in-
tangible transfer to inform the analysis of the value of
the intangible at the time of transfer. However, the reli-
ability of this analysis may be reduced.

DCF Method

Similarities with OECD Guidelines: Guidance is
provided with respect to the valuation parameters in ap-
plying the DCF method, including financial projections,
discount rate, useful life, growth rates, and the tax ef-
fects of the transaction.

Additional UN Guidance:

® Financial projections should reflect the best esti-
mates of items projected, including sales, development
costs, costs of sales, and operating expenses.

B In addition, it is possible to base financial projec-
tions on a probability-weighted average of possible out-
comes because of the uncertainty in possible outcomes.

An example is provided containing an optimistic out-
come, an expected outcome and a pessimistic outcome.

® A technical note is provided on how to calculate
the terminal value.

® The UN TP Manual does not refer to the WACC to
estimate the discount rate.

Present Value

It is necessary to consider the present value calcu-
lated from the perspective of both parties to the con-
trolled transactions.

Options Realistically Available

Similarities with OECD Guidelines: An example is
provided in the UN TP Manual to illustrate the concept
of options realistically available. Under the UN TP
manual example, a group company A has to option to
sell the entire rights to the genetically modified seeds to
group company B prior to starting the R&D project. The
example illustrates that company A would not surren-
der the intangible rights for an amount less than the al-
ternative option of retaining the rights to the intangible
itself and exploiting it in country B.

Additional UN Guidance: In the example, pre-tax
cash flows are discounted against a post-tax WACC.
The UN TP Manual provides that this simplifying as-
sumption is generally not appropriate, because post-tax
discount rate is normally used to discount post-tax in-
come streams. However, it may be appropriate in cer-
tain circumstances.

Accounting Purposes

Caution should be exercised in accepting valuations
conducted for accounting purposes to reflect arm’s
length prices for transfer pricing purposes.

Ex-post and Ex-ante Outcomes

Similarities with OECD Guidelines: There are situa-
tions in which ex-post outcomes can provide a pointer
to tax administrations as to the arm’s-length nature of
the ex-ante pricing arrangements. In this respect, the
UN TP Manual provides that the conclusions of Section
D.4 of Chapter VI of the OECD TP Guidelines (para-
graphs 6.186-6.195) on hard-to-value intangibles are
considered valid in the context of the UN TP Manual.

Additional UN Guidance: The UN TP Manual pro-
vides that a DCF analysis is conducted on an ex-ante
basis, while tax audits normally take place at a later
time. However, information on ex-post results will al-
low tax administrations (acknowledging discrepancy
between anticipated results and actual results) to ask
questions, including the following questions, to deter-
mine whether the ex-ante analysis of the taxpayer truly
reflected an appropriate determination of anticipated
profitability and risk associated with the intangible:

® How do the actual results differ from the antici-
pated results? Are the actual results within or outside
the anticipated range of potential results? What ex-
plains the divergence?

® What is the company’s track record with respect to
other relevant capital budgeting decisions?

® On what basis was the initial risk assessment un-
dertaken, both regarding the probability-weighted fi-
nancial projections and the estimation of the discount
rate?

® Is the discrepancy between anticipated results and
actual results likely to continue going forward?

m Have there been unanticipated events following
the initial transaction which explain the discrepancy to
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some extent?
The UN TP Manual stresses that it is generally inappro-
priate for a taxpayer or tax authority to perform a DCF
analysis based on ex-post results to assess the ex-ante
value of an intangible. Such a DCF analysis using ex-
post data may be regarded an inappropriate use of
hindsight.

Contingent Base

The UN TP Manual suggests that a DCF can be used
to determine on an ex-ante basis an arm’s-length con-
tingent payment (e.g., royalty on anticipated sales),
which is then applied to the actual contingent base (e.g.,
the same royalty rate on actual sales).

5. New Dutch Transfer Pricing Decree

On 11 May 2018, a new Dutch TP decree was pub-
lished in the Government Gazette (no. 26874) which re-
places and updates the earlier decree of 14 November
2013 to take into account recent TP developments, in-
cluding the revised July 2017 OECD TP Guidelines. The
decree is binding to the Dutch tax administration (DTA)
and presents its position with respect to certain TP is-
sues where the OECD Guidelines leave room for inter-
pretation or where there is ambiguity. The article of
Clive Jie-A-Joen and Monique van Herksen in the 31
May 2018 issue of this journal discusses the decree in
more detail.

The Dutch TP decree discusses various topics rel-
evant for the valuation of inter-company transfer or li-
censing of intangibles, including;:

In determining an arm’s-length price for the transfer
or licensing of an intangible, valuation methods, and in
particular the discounted cash flow method, can be
used by taxpayers and by the DTA as part of the five
recognized OECD TP methods or as a valuation
method.

The tax consequences of the transfer of an intangible
should be considered in case of an asset transaction:

® The seller would like to be compensated for the
possibility that the fiscal book gain resulting from the
transfer of the (intangible) asset is taxable; and

® The buyer should consider the possible tax amor-
tization benefits of the acquired (intangible) asset.
Price adjustment clause: it is not arm’s-length to agree
on a fixed price for the transfer of an intangible if the
valuation at the time of the transaction is highly uncer-
tain and economically rational acting independent par-
ties would not agree on a fixed price in a similar situa-
tion. In such cases, for example, an adjustment clause
(that can lead to both an upward and downward adjust-
ment of the originally agreed price) should be included
in the agreement between the associated enterprises
where the price is partly dependent on future income.

Hard-to-value intangible: The Netherlands imple-
ments the HTVI approach in the decree. In case a HTVI
is transferred or licensed between group companies,
the DTA can use the actual results (i.e. profit or loss)
obtained from exploiting the relevant intangible in as-
sessing the arm’s-length price at the time the transac-
tion occurred. If there is a major deviation between the
realized results (i.e. profit or loss) and the expectations
(and resulting prognosis) that formed the basis for the
determination of the price of the HTVI at the moment
of the license or transfer and this deviation cannot be
explained on the basis of facts and circumstances oc-
curring after the date of the price determination, the

DTA can question the price as determined at the time of
the transaction with a reference to the actually realized
results. A large deviation is defined as a deviation of
more than 20% as compared to the projections that
formed the basis for the original price.

Acquiring shares in an unrelated company followed
by a business restructuring: In case an MNE acquires
shares of an unrelated company and subsequently
transfer the intangibles held by the unrelated company
to another group company, the following transfer pric-
ing issues should be considered:

® It is important to determine whether, in addition to
the legal ownership of the intangibles, the associated
functionality and the related risks are transferred as
well;

® The arm’s-length price for the shares of the ac-
quired company is considered to contain useful infor-
mation for the valuation of the business of the com-
pany. Hence, the acquisition file (with the exception of
those elements which can be substantiated by taxpay-
ers that they are not relevant to taxation), is an essen-
tial part of the TP documentation of the taxpayer to sub-
stantiate the price for the transferred intangibles;

® The value attributed to the intangible assets in the
acquired company based presumably on a purchase
price allocation study may provide a good indication of
the minimum price that the buyer of the shares would
like to obtain when transferring these assets following
the acquisition of the unrelated company;

® The related seller of the intangible should consider
that corporate income tax may need to be paid on the
achieved book profit on the asset transfer;

® In cases where the entrepreneurial positions and
associated intangible assets of an acquired company
are transferred to another group company and only the
routine functions are left behind in the acquired com-
pany, the DTA will generally assume that the expected
cash flow of a routine function cannot be discounted
based on infinite useful life, because such functions can
be replaced relatively easily in the market and contracts
relating to such functions are therefore usually rela-
tively short-term.

Determining the remuneration for using an intan-
gible:

m External CUP: The DTA will critically evaluate the
use of databases that identify royalty percentages, be-
cause it questions whether the publicly available infor-
mation available in these databases is sufficiently de-
tailed to conduct a robust comparability analysis.

® Resale price method, cost-plus method and the
TNMM: under certain conditions, in the absence of
comparable uncontrolled transactions, it is acceptable
to apply these one-sided methods to determine the
amount of the fee to be paid by the tested party (con-
ducting the less complex functions) for the use of an in-
tangible. The application of these TP methods results in
residual profit that can be attributed to the intangibles
by first determining the remuneration for the tested
party. This residual profit constitutes the remuneration
for using the intangible and the related functions per-
formed.
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6. State Aid Cases and U.S. Tax Court
Cases on the Pricing of Inter-company
Licensing Transactions

One-sided TP methods, in particular the TNMM, are
often applied in practice to determine the pricing of
inter-company licensing of intangibles. Under the Euro-
pean Commission (EC) state aid cases of both Star-
bucks Manufacturing EMEA BV (SMEBV) and Amazon
EU Sarl, the TNMM was basically applied in the tax rul-
ings granted to these companies on the related party li-
censee to determine the remuneration of the related
party licensee. The residual profit earned by the related
party licensee (exceeding the TNMM remuneration)
constitute the remuneration for licensing the intan-
gibles. Hence, the TNMM was used to indirectly deter-
mine the royalty to be paid for the inter-company li-
censing of intangibles by SMEBV to Alki and by Ama-
zon EU Sarl to Amazon Europe Holding Technologies.
In its final decision of these two cases, the EC disagreed
with using the TNMM and / or its application and con-
cluded that selective tax advantages were granted to
these companies through the tax rulings, and hence
that these tax rulings are not in line with EU state aid
rules. In the final decision of SMEBV, the EC disagreed
with characterizing SMEBV as a toll manufacturer and
suggest that the comparable uncontrolled price method
is applicable. In the final decision of Amazon EU Sarl,
the EC conducted a detailed functional analysis (includ-
ing an analysis of the Development, Enhancement,
Maintenance, Protection and Exploitation functions)
and argued that the TNMM should be applied on Ama-
zon Europe Holding Technologies rather than on Ama-
zon Europe Sarl, the operational company. In both EU
state aid cases, the functional analysis was important in
substantiating the choice and application of the most
appropriate TP method.

At issue under the U.S. tax court case of Medtronic
Inc (June 9, 2016) was royalties paid by Medtronic
Puerto Rico to Medtronic US for licensing technology
and know-how to manufacture medical devices and
leads in 2005 and 2006. In addition, Medtronics Puerto
Rico also engaged in the following inter-company trans-
actions: (a) licensing of trademark from Medtronic US,
(b) purchase of components from Medtronic US, and
(c) sale of finished products to Med USA. The IRS re-
garded Medtronics Puerto Rico as an assembler of com-
ponents / contract manufacturer and argued that the ag-
gregate comparable profits method (CPM) was the best
TP method (to be applied on Medtronics Puerto Rico)
for analyzing the inter-company transactions. The tax
court rejected the IRS’ use of the CPM (the US TNMM),
because it disagreed with the IRS amongst others on
the characterization of Medtronics Puerto Rico as a
mere assembler of components / contract manufac-
turer. In its view Medtronics Puerto Rico is an FDA
regulated manufacturer of medical devices responsible
for the important quality control function, and contrib-
uted to the design process and product development.
The tax court applied an adjusted internal comparable
uncontrolled transaction method (the US CUP method
for intangibles) with various comparability adjustments
made on one internal comparable uncontrolled transac-
tion. The IRS has appealed the case to the Eight Circuit.

Under the ongoing U.S. tax court case of The Coca-
Cola Company (TCCC), the IRS alleges that related

party licensees were undercharged by TCCC by USD
9.4 billion for the licensing of beverage trademarks and
formulas for the 2007-2009 period. The IRS arrived at
this amount based on applying the CPM on the foreign
licensees. The IRS regards the licensees as limited risk
manufacturers of concentrates. The taxpayer argues
that TCCC is a decentralized MNE and that the foreign
licensees are responsible for developing the markets in
their region and the relationships with the unrelated
bottlers to whom the manufactured concentrates are
sold.

Under the above two U.S. tax court cases, the facts
and circumstances, including the functional analysis,
are important in substantiating the choice and applica-
tion of the TP method.

7. Recent Court Cases on Transfer
Pricing Valuation

This section describes three recent TP valuation
cases. However, there are other controversy cases, such
as the 2014 Swedish court case on intra-group sale of a
trademark by a Swedish group company.

7.1 Dutch Court Case on Business Restructuring This
court case (court of Zeeland - West Brabant, 19 Septem-
ber 2017, number BRE 15/5683) deals with the follow-
ing TP consequences of business restructuring within
an MNE group: (a) the potential compensation pay-
ment, if any, to be paid to the restructured group entity
for the transfer of functions, risks and / or assets, and
(b) the TP policy regarding the post-restructuring trans-
actions.

The case regards a Dutch taxpayer (hereinafter
called “X” or “taxpayer”) that has been part of a MNE
group for many years. Its operational activities consist
of the processing of zinc concentrate and related raw
materials. Prior to 2003, X performed all the necessary
functions in the total value chain of zinc smelting as
owner of the assets and assuming business risks. Since
2003, X was subject to several business restructuring
activities:

X gradually transfered activities other than the actual
production activities to a global organizational struc-
ture, the so-called Global Marketing & Services team
(GMS). As a result, economies of scale benefits were
achieved in the area of purchasing, sales, and deploy-
ment of personnel.

Under a 2009 business restructuring, a Belgian group
entity B was established. B provided support services to
the smelters (through GMS) and managed and admin-
istered the purchase of all raw materials and the sale of
all products and by-products. Under a Business Trans-
fer Agreement, B purchased the working capital of the
various related smelting companies (including X). In
addition, B concluded a Cooperation Agreement with
the smelting companies (including X) with a term of
two years in which B supplies the raw materials to the
smelting companies. The smelting companies would
process the raw materials and provide the end products
to B. The Belgian group entity was entitled to a remu-
neration based on its costs with a mark-up of 7.5 per-
cent and a 3.487 percent return on its equity. A so-
called “EBIT passback” clause ensured that the results
related to the commercial process of purchasing and
selling were allocated back to the smelting companies.
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Effective 1 July 2010, the MNE group decided to
move its head office from London and Brussels to
Zurich, Switzerland (about 100 employees). In the new
structure, the management of production planning, pur-
chasing, logistics, and sales is centralized at A AG in
Zurich in order not to expose the smelting companies to
related financial risks. The Cooperation Agreement
with X was terminated for which X received a compen-
sation payment of €28,351,364. Under a Manufacturing
Services Agreement, the smelting companies are remu-
nerated based on the cost price of the smelting activities
plus a mark-up of 10 percent.

The tax inspector increased the taxable amount from
€32,067,270 to €188,342,906 in X’s FY 2010 corporate
income tax return. According to him, the compensation
payment should amount to €184,627,000 rather than
€28,351,364, because in his view the taxpayer still per-
forms the main core functions even after moving the
head office to Switzerland, which should be considered
in calculating the compensation payment.

Pursuant to the Dutch Corporate Income Tax Act, a
taxpayer is required to have sufficient TP documenta-
tion in its administration to substantiate the applied
transfer prices. In this respect, the judge ruled that the
taxpayer did meet its administrative and documentation
requirements, because it prepared several reports to
evaluate the compensation payment. In addition, the
taxpayer has also adequately substantiated the net cost
plus method used to remunerate its toll manufacturing
function. A potential consequence of not satisfying
these requirements is a reversal of the burden of proof
to the taxpayer. Even if taxpayer had not satisfied the
documentation requirements, however, the Court noted
that the burden of proof would not have been reversed
to taxpayer, since the tax inspector did not provide an
information ordinance determining defects in the tax-
payer’s administration.

The tax inspector provided the following comments
on the compensation payment calculated by X:

® The taxpayer assumes merely the termination of
the Cooperation Agreement. The inspector argues that
the calculation should consider the profits and costs of
activities such as purchasing and selling;

®m Taxpayer unfairly assumes an expected loss of in-
come for the period of one year, which is the remaining
term of the Cooperation Agreement;

B The compensation payment calculated by the tax-
payer is lower than past actual annual profits. X incor-
rectly assumes that the activities of GMS were not con-
ducted for the account and risk of X; and

®m Taxpayer made a calculation mistake of €50 mil-

lion and the cash flows in a real sense have been dis-
counted against a nominal discount factor.
The court considers it plausible that X already gradu-
ally transferred the activities that are involved with the
purchase, sale, and logistics in the years prior to 2010
to other group entities. According to the Court, the
transfer of these activities started with entering into the
GMS. In determining the compensation payment, it is
therefore not necessary to consider amongst others the
buying and selling activities that are not conducted any-
more by X. In a business restructuring case, a key ques-
tion is indeed when restructuring occurred which re-
quires compensation payment and a change in TP
policy for the post-restructuring transactions. In subject
case, the tax inspector did not litigate fiscal years prior
to 2010.

The taxpayer further stated that during the negotia-
tion of the compensation payment, consideration was
given to its bargaining position and possibilities to re-
quest compensation for a larger period of time than the
last year of the Cooperation Agreement. The taxpayer
thus argues that it has considered the possibilities of
compensation for terminating the Cooperation Agree-
ment as well as the compensation for future expecta-
tions. According to taxpayer, it appeared that compen-
sation, due to the poor prospects, was not on the
agenda. Although large investments were made in the
past in the smelter, these investments mainly relate to
an adjustment of the production process to the environ-
mental standards at the time. The smelter of X is other-
wise not so distinctive from other smelting plants that it
would justify a higher compensation payment.

Regarding X’s remuneration for its toll manufactur-
ing activities, the Court is of the view that X can be re-
garded as a toll manufacturing company, and therefore
the net cost plus method is an acceptable method to de-
termine an arm’s-length remuneration for X.

The Court thus ruled that the inspector did not com-
ply with the burden of proof regarding his position that
X did not apply arm’s-length transfer prices. The tax in-
spector has appealed the Court’s decision.

7.2 U.S. Tax Court Case on Valuation of Cost Sharing
Buy-in Payment Pursuant to a cost sharing arrangement
entered into in 2005, Amazon US granted Amazon Eu-
rope Holding Technologies SCS (AEHT), a Luxem-
bourg subsidiary, the right to use the following pre-
existing intangibles in Europe: (1) software and other
technology required to operate the European websites,
fulfillment centers, and related business activities; (2)
marketing intangibles, including trademarks, trade-
names, and domain names relevant to the European
business; and (3) customer lists and other information
relating to Amazon’s European clientele. This cost shar-
ing arrangement required AEHT to make an upfront
“buy-in payment” to compensate Amazon US for the
right to use Amazon US’ pre-existing intangibles. This
case shows the importance of considering potentially
comparable uncontrolled transactions of the taxpayer
with unrelated parties.

Amazon valued the buy-in payment at $254.5 million
based on the ‘“unspecified income-based method”
(similar to the residual profit split method in which fu-
ture income streams attributable to the intangibles are
allocated between pre-existing and subsequently devel-
oped intangibles). At trial, Amazon supported its posi-
tion on the buy-in payment through the comparable un-
controlled transaction (CUT) method by separately
valuing each category of the Amazon intangibles and
assuming specific useful lives for the pre-existing intan-
gibles (e.g., useful life of six years for the website tech-
nology).

The IRS argued that the above buy-in payment is in-
consistent with the arm’s-length standard. It applied a
discounted cash-flow (DCF) methodology to the ex-
pected cash flows from the European business of Ama-
zon, and determined a buy-in payment of about $3.6 bil-
lion. The DCF method applied by the IRS assumed infi-
nite useful life, regarded the three groups of intangibles
as integrated components of an operating business
(rather than three separate groups of assets), and incor-
porated elements of value that were not transferred un-
der the cost sharing buy-in transaction.
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The U.S. Tax Court in Amazon.com, Inc. v. Commis-
sioner rejected the IRS’s application of the aggregated
DCF method to determine the cost sharing buy-in pay-
ment for the pre-existing intangibles. It ruled that Ama-
zon’s CUT method with appropriate upward adjust-
ments is the best method to determine the arm’s-length
buy-in payment.

The taxpayer’s CUT method (consistent with the
comparable uncontrolled price method under the
OECD Guidelines) is basically an application of the re-
lief from royalty method using a royalty rate based on
the rates charged for the use of the intangibles between
independent parties. Under this method, the income at-
tributable to the intangible can be estimated based on a
‘deemed royalty’ payable for the rights to use the sub-
ject intangible. The application of this method depends
on assumptions on the following parameters:

B Financial projections on AEHT’s revenue base
during the assumed useful life;

® Growth rates relating to AEHT’s post 2011 rev-
enues;

B Arm’s-length royalty rates (expressed as a per-
centage of AEHT’s revenue in the various years). With
respect to the website technology, for example, taxpay-
er’s experts derived a CUT by reference to the prices
Amazon charged its Merchants.com clients for the tech-
nology needed to build and run those clients’
e-Commerce websites. It was inappropriate to rely
solely on the headline rates stated in the agreements
with these clients, because the deals had multiple rev-
enue sources, including ancillary services, such as ful-
fillment and customer service that Amazon US did not
provide to AEHT. Hence, adjustments were performed;

® The discount rate used to convert projected future
income streams (i.e. AEHT’s projected royalty pay-
ments) into a lump-sum present value. The taxpayer
used the WACC to estimate an 18 percent discount rate;
and

m The useful life and decay curve within the useful

life.
With respect to the valuation of the website technology,
the table below presents for each of the main valuation
parameters in applying the CUT method/relief-from
royalty the major disagreements between Amazon and
the IRS and the U.S. Tax Court decision.

Website Technology - Internal CUT Method Based
on Merchants.com Transactions

This U.S. Tax Court decision is consistent with the
2009 U.S. Tax Court ruling on Veritas Software Inc. v.
Commissioner (133 T.C. 297, 2009).

Experience with the U.S. Tax Court cases show that
the application of valuation methods has led to huge
variances between what taxpayers and the IRS thought
were arm’s-length results. In several cases U.S. tax
courts preferred using actual market transactions (al-
though not perfect comparables) as a benchmark from
which to arrive at arm’s-length results. In addition, a
fact based analysis (e.g. to support a finite useful life) is
important to substantiate the various valuation param-
eters.

7.3 State Aid Investigation of INTER IKEA Systems’
Rulings On 18 December 2017, the European Commis-
sion (EC) announced that it has opened an in-depth in-
vestigation into two Dutch tax rulings of Inter Ikea Sys-
tems, a subsidiary of Inter IKEA group in the Nether-

lands. The EC is concerned that these two rulings may
provide a selective tax benefit to Inter Ikea System in
breach of EU state aid rules.

Ikea operates under a Franchising business model
since 1980. All Ikea shops worldwide pay a franchise
fee of 3 percent of their turnover to Inter Ikea Systems.
In return, the Ikea Shops make use of inter alia the Ikea
trademark and receive know-how.

In a 2011 restructuring Inter Ikea Systems bought the
intellectual Property from I.I. Holding, a subsidiary of
Inter IKEA group in Luxembourg, and financed this ac-
quisition with an intercompany loan. One of the rulings
involves the endorsement of the acquisition price and
the interest paid by Inter Ikea Systems.

The EC announced that it will evaluate whether the
acquisition price adequately reflects the contribution
made by Inter IKEA Systems to the value of the fran-
chise business, and whether the level of interest reflects
economic reality.

8. U.S. Tax Cuts and Jobs Act

The U.S. tax reform bill, which was signed into law
on December 22, 2017 (commonly known as the “Tax
Cuts and Jobs Act” or “TCJA"), represents the most sig-
nificant change to U.S. tax law since 1986. Changes in-
clude the reduction of the U.S. federal corporate in-
come tax rate from 35 percent to 21 percent, limitation
on interest deductions, and changes in the treatment of
foreign income. These changes will need to be consid-
ered in their totality to gauge the impact on the valua-
tion parameters used in applying the various valuation
approaches (e.g., cash flows, and discount rate), and
hence TP valuations.

In addition, the following changes (effective for tax
years starting after December 31, 2017) may impact TP
valuations involving the U.S.:

® Workforce in place, goodwill, and going concern
value are intangible property within the meaning of sec-
tion 936 (h) (3) (B);

® The authority of the Secretary to specify the
method to determine the value of the intangible prop-
erty regarding outbound restructurings of U.S. opera-
tions and intercompany pricing allocations; and

® Granting the authority regarding the use of aggre-
gate basis valuation and applying the realistic alterna-
tive principle.

9. Concluding Remarks

In view of the ongoing business restructurings of
MNESs and the related TP consequences, international
organizations, such as the OECD, the EU and the UN,
have provided guidance on TP valuation. The guidance
provided by these organizations should be considered
in valuing the inter-company transfer of something of
value (e.g., intangibles). Each of the guidance is specific
and useful in light of the specific facts and circum-
stances of the case at hand.

A transfer pricing valuation should consider the fol-
lowing elements:

m Carefully assess the nature of the transaction and
consider the critical fact and circumstances which
might impact the nature of the transaction based on a
functional analysis;

m Select the most appropriate economic valuation
technique;
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Parameter Amazon IRS Tax Court
3.05%
Royalty Rate 1.4%.2.4% 4% {adjusted for ancillary
services / volume)
Useful Life & Years “lndefinite” 7 Years

Relative Contribution

Decay Curve e

Relative Contribution

Persistence Approach
PP Approach

Tail Period 3.5 Years at 0, 2%

“Indefinite” 3.5 years at 0,.4%

3.8-4% Growth Rate

Revenue Base -
(50% Declining Balance

[Fost-2011 Revenues)

3.8-1% Growth Rate
(50% Declining Balance

B-22.5% Growth Rate
[ Goodwill Impairment

M ethod) hAodel) Method)
Discount Rate 18% 14%, 18%
e .00 1.55 2.00
{maonthly data) {weekly data) [rmonthly data)
Value S117MA-5182M 53.34 billion

®m Substantiation of assumptions used in applying
the valuation method based on a fact-based analysis
(e.g., finite useful life) and consider potentially compa-
rable uncontrolled transactions (e.g., internal CUP in
supporting the arm’s-length nature of royalty rate);

®m Prepare documentation to satisfy TP documenta-
tion requirements; and

® Conduct scenario analysis; and

B Monitor closely ex-post outcomes compared to ex-
ante projections in case of HTVI transactions (i.e. per-
form post transfer pricing valuation test).
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